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IN THE COURT OF ADDL. SESSIONS JUDGE:: SONITPUR, 

TEZPUR::ASSAM 

 

 

    PRESENT:- N. AKHTAR, AJS 

      Addl. Sessions Judge, 

      Sonitpur::Tezpur. 

 

Criminal Appeal (S-2) No. 21 of 2018 

 

Md. NaimuddinSaikia and 3 others------------Appellants 

-Vs- 

   1. Phukan Ali and  

   2. State of Assam-------------------Respondents 

 

APPEARANCE:  

FOR THE APPELLANT  :-  Mr. B.Nath, Advocate.  

FOR THE RESPONDENT :-  Mr.P.K.Sharma, Learned Addl. PP. 

DATE OF HEARING  :-  15.6.2019. 

DATE OF JUDGMENT  :-  28.6.2019. 

 

JUDGMENT 

1. Challenge in this appeal is to the judgment and order of conviction 

dated 2.5.2018 passed by the learned Chief Judicial Magistrate, 

Sonitpur, Tezpur in GR Case No. 1704/2013 whereby the aforesaid 

appellants have been convicted U/s 448/427 read with Sec. 34 of the 

IPC and the benefit of the provision of Sec. 3 of the Probation of 

Offenders Act, 1958 has been extended to the appellants. 
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2. Brief facts which are necessary for disposal of this appeal may 

be stated as follows: 

On 9.7.2013, at about 8 pm, the appellants entered the shop of the 

informant while he was absent in the shop, and assaulted the son of 

the informant and hurled filthy abuses on the wife of the informant. The 

appellants also damaged the goods in the shop including the glass 

containers, other articles and chairs and benches in the shop. They also 

took away an amount of Rs.5000/- from the cash box of the shop and 

also criminally intimidated the son and the wife of the informant. 

3. Following this incident, an FIR was lodged and having registered a case 

being Tezpur PS Case No. 882/2013 U/s 448/323/294/427/379/506/34 

of the IPC, investigation was conducted and finally, the aforesaid 

appellants were charge-sheeted. In due course, charges were framed 

against the accused/appellants U/s 448/323/427/379/294 IPC on 

27.1.2015 and the trial commenced. The prosecution has examined 7 

(Seven) witnesses including the investigating officer. On closure of the 

prosecution evidence, accused/appellants were examined U/s 313 CrPC. 

Defence adduced no evidence. Finally, upon hearing the arguments, the 

learned Chief Judicial Magistrate, Tezpur had passed the impugned 

judgment and order of conviction along with an order U/s 3 of the 

Probation of Offenders Act, 1958 against the accused/appellants.  

4. Being aggrieved by the said judgment and order of conviction, the 

appellants have preferred this appeal. On perusal of the memorandum 

of appeal, it appears that the impugned judgment and order of 

conviction has been assailed on as many as 11 (Eleven) grounds. 

However, on consideration of memo of appeal in substance and all 

other relevant aspects, the following point is formulated for 

determination: 

 Whether the impugned judgment and order of conviction 

passed by the learned Chief Judicial Magistrate against 



P a g e  | 3 

Criminal Appeal (S-2) No. 21 of 2018 

Page 3 of 8 
 

the present appellants is sustainable in law or needs any 

interference in this appeal? 

:DISCUSSION, DECISION AND REASONS FOR THE DECISION: 

5. I have carefully perused the memorandum of appeal and also the 

impugned judgment and order of conviction. The evidence adduced by 

the prosecution in the case has been gone through. The arguments 

advanced by the learned counsel for both the sides have also been duly 

considered. 

6. The learned Addl. P.P. has argued that the learned trial court has rightly 

appreciated the evidence on record and thus, has come to a correct 

finding regarding the guilt of the accused/appellants which does not call 

for any interference in this appeal.  

7. On the other hand, the main thrust of the argument of the learned 

counsel for the appellantsis that in the present case, the 

accused/appellants have been convicted without there being any 

positive evidence against them. It was further argued that the evidence 

has been appreciated by the learned trial magistrate in a manner which 

is not in accordance with the settle principles of appreciation of 

evidence. It is further pointed out that the learned trial court had 

completely misread certain portions of the evidence on record and thus, 

came to an erroneous finding which is therefore, unsustainable in law. 

8. It is imperative to point out here that during the argument, the learned 

defence counsel had drawn my attention to the evidence of PW1 

(Phukan Ali) who is the informant of this case. It appears from his 

evidence that on the alleged day of occurrence at about 4 pm, he had 

an altercation with the accused persons following distribution of 

cheques to the members of Moria Development Association. In the 

evening at about 7-30 pm, PW1 was in the house of the chairman of 

the said Association situated behind his shop discussing the issue of 
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distribution of the cheques. At that time, he heard a hulla and came to 

his shop and saw that the accused persons are scattering the goods of 

his shop. He then, informed the police. On the basis of this evidence of 

PW1, it was observed by the learned trial court, in para 13 in the 

judgmentas follows: 

“PW1 further stated that at about 7-7:30 pm, when he was at 

the house of the vice chairman situated at the backyard of his 

shop, he heard a commotion at his shop, hearing which he 

reached the shop and saw the accused persons vandalizing his 

shop, whereafter, he immediately informed the police.”  

9. It was argued by learned counsel for the appellants that the learned 

trial court had, on the basis of the aforesaid evidence, considered that 

PW1 was an eye witness whereas PW1 cannot be treated as an eye 

witness in this case. My attention was drawn to the last line of the 

cross-examination of PW1 wherein, it was stated by PW1 that he did 

not see the accused persons scattering the goods at his shop. It was 

therefore, argued that PW1 has himself admitted in his cross-

examination that he did not see the accused persons scattering the 

goods at his shop and so, in view of the statement of PW1 made in the 

examination-in-chief alone, he cannot be treated to be an eye witness. I 

have carefully considered this aspect of the argument and I am of the 

view that the argument so advanced cannot be lightly brushed aside. 

The court is required to see the entire evidence of a witness including 

his cross-examination and no definite conclusion should be arrived at 

merely on the basis of the facts stated in examination-in-chief. Even in 

a situation when the court finds that the facts stated in the 

examination-in-chief alone is to be believed, reason has to be assigned 

as to why any inconsistent statement made by the witness in his cross-

examination has not been considered to be true. To put it in other way 

round, the court is required to give reasons for accepting one portion of 

the evidence of a witness and discarding another portion of his 
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evidence. Unless this is done, theevidence of a witness with inconsistent 

statements cannot be relied on for the purpose of arriving at any 

conclusion. Having said so, it needs to be mentioned that the learned 

trial court has not assigned any reason as to why the statement made 

in the cross-examination which is inconsistent with what was stated in 

the examination-in-chief was not accepted or considered. The position 

being so, the finding of the learned trial court based on the evidence of 

PW1 cannot be sustainable in law. 

10. What is again important to point out here is that PW2 has stated in her 

evidence that photographs were taken of the broken articles which 

were lying scattered at the PO. But no such photographs have been 

brought on record by the prosecution. Even PW6 who is the 

investigating officer of the case has deposed in his cross-examination 

that people present there clicked photos of the broken articles lying at 

the PO and the same were also collected by him but the prosecution 

has not brought in evidence any such photographs in this case. It is to 

be remembered here that the accused/appellants have been convicted 

in the case for a charge U/s 427 of the IPC which relates to causing 

mischief to property. It is true that it is not necessary to prove such a 

charge that the property damaged must be brought in evidence in a 

trial but when the prosecution itself leads evidence to the effect that 

photographs of the broken or damaged articles were snapped at the 

PO, non-production of such photographs without any plausible 

explanation is bound to throw a doubt on the veracity of the 

prosecution case and this is what has exactly happened in this case. 

11. It is again noticed from the perusal of the evidence on record that PW1, 

PW2 and PW3 have given quite incriminating evidence against the 

accused persons. It is basically on the evidence of these witnesses that 

the learned trial court has recorded the order of conviction as afore-

stated. But what is important to notice here is that each of the 

aforesaid witnesses has omitted to state the most material facts of their 
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evidence before the police. The defence has given due suggestions to 

the witnesses with regard to those omissions which the witnesses 

however, denied. Then, those omissions have been duly proved through 

the investigating officer who is PW6. It has appeared to me that those 

omissions clearly amounted to contradiction as those were related to 

the core allegations brought by the prosecution in the case. But the 

learned trial court did not consider those contradictions available in the 

evidence of the witnesses and rather, observed in the judgment that 

the veracity of the evidence of the witnesses could not be dislodged 

despite lengthy cross-examination. Thus, the learned trial court has 

completely ignored the contradictions available in the evidence of the 

witnesses. 

12. What is again important to point out here is that as per evidence of the 

witnesses, many other people of the village saw the occurrence. PW2 

has gone to the extent of deposing that about 100-150 people gathered 

at the PO and they were also present when police visited the PO. PW3 

had also stated that about 50 persons gathered at the PO at the time of 

the alleged incident. But the prosecution has examined only the 

witnesses who are related to the informant and no independent witness 

has been examined by the prosecution nor has any explanation been 

offered for such non-examination. It is true that non-examination of 

independent witnesses is not always fatal to the prosecution but when 

there is clear evidence on record to show that the occurrence was 

witnessed by some independent witnesses who were present at the PO, 

in such a situation, non-examination of those independent witnesses 

would cast a doubt on the veracity of the prosecution version and more 

so when the witnesses examined are all related to the informant and 

also when their evidence suffers from serious contradictions.  

13. There is yet another important aspect of this case which needs to be 

highlighted. It would appear from the impugned judgment and order of 

conviction that the learned trial court has convicted the accused 
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appellants U/s 448/427 read with Sec. 34 of the IPC. But on careful 

perusal of the materials on record, it appears to me that the 

accused/appellants were never charged U/s 34 of the IPC. There was 

rather charge simpliciter against each of the four accused appellants 

U/s 448/323/427/379/294 IPC which is clear from the order dated 

27.1.2015. However, the learned trial court has, with the aid of Sec. 34 

IPC, recorded an order of conviction against each of the 

accused/appellants. This is untenable in law. In the case ofDalip Singh 

and Others Vs State of Punjab, reported in AIR 1953 SC 364, the 

Hon’ble Apex Court had an occasion to observe as follows: 

“Nor is it possible in this case to have recourse to 

section 34 because the appellants have not been 

charged with that even in the alternative, and the 

common intention required by section 34 and the 

common object required by section 149 are far 

from being the same thing.” 

14. In the aforesaid case, even though the appellants were charged with 

the aid of Sec. 149 IPC but the same was not allowed to be converted 

to Sec.34 IPC as there was no specific charge under Sec. 34 of the IPC. 

In the present case, the accused/appellants were not even charged 

with any penal section denoting collective criminal liability and rather, 

there were simpliciter charge against the accused/appellants U/s 

448/323/427/379/294 IPC. Under the aforesaid situation, conviction of 

the accused/appellants with the aid of Sec.34 of the IPC is absolutely 

untenable in law.  

15. In the light of what has been discussed and pointed out above, I am of 

the view that the impugned judgment and order of conviction passed by 

the learned trial court is not sustainable in law.  

16. The appeal hence, stands allowed and the impugned judgment 

and order of conviction stands set aside. The 
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accused/appellants are not found guilty of any offence and as 

such, they are acquitted of the charges and set at liberty 

forthwith. 

17. Let the relevant case record be sent back to the learned Chief Judicial 

Magistrate, Sonitpur, Tezpur with a copy of this judgment.  

  Given under my hand and seal of this court on the 

28thday of June/2019. 

Typed and corrected by me: 

Addl. Sessions Judge, 
Sonitpur::Tezpur. 

 


